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The  purpose  of  this  report  is  to  inform  the  committee  of  the 
Department  of  Highway's  noncompliance  with  the  provisions  of  the  General 
Appropriations  Act  of  1989  (House  Bill  100)  and  the  Department  of 
Transportation's  request  for  a  budget  amendment  as  a  means  to  remedy  the 
noncompliance  action.  The  area  of  noncompliance  deals  with  the  statutory 
prohibition  on  the  expenditure  of  personal  services  funds  for  any  other 
purposes.  The  Department  of  Transportation  has  requested  a  retroactive 
budget  amendment  for  fiscal   1991   in  an  attempt  to  rectify  the  problem. 


GENERAL    APPROPRIATIONS    ACT 

House  Bill  100  as  passed  by  the  1989  legislature  placed  a  limitation  on 
the  expenditure  of  funds  appropriated  for  personal  services.  Section  7  of 
the  act  states  that  "...no  funds  appropriated  for  personal  services. .  .may 
be  expended  under  any  other  category."  The  only  exceptions  to  this 
requirement  were:  1)  if  the  approving  authority  approved  a  specific  agency 
request  justified  on  the  basis  of  documented  cost  savings;  or  2)  there  was 
an    offset    reducing    a    general,  (und    appropriation.        The    intent    of    this 
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provision  was  to  ensure  reversion  of  unused  personal  services  funds,  since 
the  1989  legislature  did  not  apply  any  vacancy  savings  for  the  1991 
biennium. 

NONREVERSION 

The  Construction  program  of  the  Department  of  Highways  is  responsible 
for  highway  construction  projects  from  the  design  state  to  completion  of 
construction.  Approximately  80  percent  of  the  Construction  program  budget 
is  for  contractor  payments  for  road  construction.  In  fiscal  1991,  the 
Construction  program  appropriation  in  House  Bill  100  was  $138.5  million. 
The  total  budget  authority  in  fiscal  1991,  including  supplemental ,  budget 
amendments,  and  other  authorized  fund  transfers  as  approved  by  the 
appropriating  authority,  was  $179.5  million.  The  table  below,  extracted  from 
agency  Statewide  Budgeting  and  Accounting  (SBAS)  reports,  shows  the  final 
year  end  report  of  first  level  expenditures. 


TABLE 

1 

Budget  Item 

Appropriation 

Expenditure 

Reversion 

Personal  Services 

$   19,009,375 

$   17,442,654 

$   1,566,721 

Operating  Expenses 

160,306,671 

161,881,016 

(1,574,345) 

Equipment 

219,265 

150,087 

69,178 

Debt   Service 

3,069 

3,069 

0 

Total 

$179,538,380 

$179,476,826 

$          61,554 

Contractor  payments  for  approved  construction  contracts  exceeded 
agency  estimates,  resulting  in  an  overexpenditure  of  operating  expenses. 
Although  the  agency  transferred  $2.8  million  to  the  Construction  program 
from  other  agency  programs  (General  Operations,  Maintenance,  and  Stores) 
at  year  end  to  remain  within  the  budget,  operating  expenses  were  still 
overexpended    by    $1,574    million.        The    higher    contractor    payments    for 


outstanding  construction  projects  were  due  to  cost  overruns,  project 
modifications,  and  weaknesses  in  the  payment  estimating  system  used  by  the 
agency. 

The  overexpenditure  of  operating  expenses  was  effectively  funded  by 
the  unexpended  balance  in  personal  services,  $1,566  million.  Instead  of 
reverting  the  unexpended  personal  services  funds  as  required  by  Section 
7  of  House  Bill  100,  the  funds  were  used  to  offset  the  operating  expense 
overexpenditure,  resulting  in  a  reversion  of  only  $61,554.  The  expenditure 
of  funds  appropriated  for  personal  services  to  offset  operating  expense 
overexpenditures  as  described  above  appears  to  violate  the  language  in 
House   Bill  100. 

BUDGET   AMENDMENT 

On  August  23,  the  Office  of  Budget  and  Program  Planning  certified  a 
budget  amendment  for  the  Construction  program,  increasing  fiscal  1991 
spending  authority  by  $2 .  47  million  in  state  special  revenue  and  $  2.53 
million  in  federal  special  revenue.  The  agency  justification  states  that  the 
budget  amendment  will  allow  the  department  to  remain  in  compliance  with 
House   Bill  100. 

BUDGET   AMENDMENT   COMPLIANCE   WITH 
STATUTORY   CRITERIA 

The  budget  amendment  does  not  meet  four  of  the  ten  criteria  required 
by  statute  in  order  to  be  certified  by  the  approving  authority.  Budget 
amendment  requirements  and  certification  criteria  are  contained  in  Sections 
17-7-402  and  17-7-403,  MCA.  Following  is  each  relevant  statutory 
requirement,  followed  by  a  discussion  of  why  the  criteria  is  not  met  by  the 
requested  budget  amendment. 
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(1)  "No  budget  amendment  may  be  approved  by  the  approving 
authority,  except  a  budget  amendment  to  spend  funds  which  were  not 
available  for  legislative  consideration . "  Funds  were  available  for  legislative 
consideration,  since  the  expenditures  were  made  within  the  fiscal  1991 
appropriation  authority.  The  agency  could  have  addressed  the  problem  by 
requesting  language  in  the  supplemental  bill  exempting  the  department  from 
the  personal  services  transfer  prohibition.  The  Department  of  Social  and 
Rehabilitation  Services  obtained  such  an  exemption  in  the  supplemental  bill. 

(2)  "No  budget  amendment  may  be  approved  by  the  approving 
authority,  for  the  expenditure  of  money  in  the  state  special  revenue  fund 
unless  an  emergency  justifies  such  expenditure."  Section  17-7-102  defines 
"emergency"  for  budget  amendments  as:  "...  a  catastrophe,  disaster, 
calamity,  or  other  serious  unforeseen  and  unanticipated  circumstance  that 
has  occurred  subsequent  to  the  time  an  agency's  appropriation  was  made, 
which  was  clearly  not  within  the  contemplation  of  the  legislature  and  the 
Governor,  that  affects  one  or  more  functions  of  a  state  agency  and  the 
agency's  expenditure  requirements  for  the  performance  of  the  function  or 
functions."  The  agency  justification  for  the  budget  amendment  states  that 
"An  emergency  exists  since  the  Construction  program's  operating  expense 
overrun  has  already  occurred."  Services  funded  by  the  fiscal  1991 
appropriation  have  already  been  provided  and  paid  for;  agency  personnel 
state  that  there  are  no  outstanding  bills  from  fiscal  1991.  The  implication 
seems  to  be  that  violation  of  Section  7  of  House  Bill  100  meets  the  definition 
of  an  emergency  and,    therefore,    the  budget  amendment  criteria. 

The  budget  amendment  requests  $5.0  million  additional  spending 
authority,  which  is  $3.4  million  greater  than  the  amount  of  personal  services 
funds  expended  in  contracted  services.  The  budget  amendment  justification 
does  not  identify  how  much  of  the  $3.4  million  in  excess  authority  would  be 
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